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UNITED STATES v. RAILWAY EM- 
PLOY EES—INJUNCTION. 


In the opinion (not yet reported) of the 
Federal District Court, Northern Dis'rict 
of Illinois, Eastern Division, in this suit, 
instituted by Attorney-General H. M. 
Daugherty against the Railway Employees’ 
Department of the American Federation 
of Labor et al., to protect by injunction the 
free passage of interstate commerce, the 
Court (Judge Wilkerson) opens with this 
statement: ‘‘It may be well at the outset 
to emphasize what this ease is not. It is 
not a case between an employer and em- 
ployee, or between employers and em- 
ployees, or between employees, or between 
persons employed and persons seeking em- 
ployment, involving, or growing out of a 
dispute concerning terms or conditions of 
employment. It is not a private bill to en- 
join indirect injury, as one caused by a 
secondary boycott, to the property of the 
complainant. It is, to use the language 
of Cireuit Judge Baker, speaking for the 
Court of Appeals, Seventh Cireuit, in Gas- 
away v. Borderland Coal Corporation, 278 
Federal Reporter, 56, 63, a bill ‘in the 
public interest by the Government, as 
parens patriae, to enjoin * * * an un- 
lawful conspiracy or combination in re- 
straint of trade.’ It is the conspiracy 
which is inflicting the publie injury for 
which redress is sought.’’ 

The prayer of the bill filed by Mr. 
Daugherty was for an injunction restrain- 
ing the parties to the alleged conspiracy 


from committing certain unlawful acts, 


such as assaults, displays of force, intimi- 
dation, and picketing, the effect of which 
was said to obstruct interstate commerce 
and the carriage of the mails, and also from 





doing certain things lawful in themselves, 
such as persuading employees to leave the 
service of the railroad companies and _ per- 
suading persons not to enter the service of 
the companies, when those things were 
done in furtherance of the conspiracy to 
obstruct commerce and the carriage of the 
mails. The Court was passing on a motion 
to dismiss the bill, filed by some of the 
defendants. It will be noticed that the 
object of the bill was to restrain the ecom- 
mission of certain acts unlawful in them- 
selves, and certain acts which were unlaw- 
ful because done in furtherance of an al- 
leged conspiracy. The issue raised was as 
to the sufficiency of the bill. 


The Court makes extensive use of the 
decision in the Debs ease (158 U. S. 564), 
and after saying that the right of the 
United States to maintain a bill like this 
under its general equity jurisdiction is no 
longer open to debate, Judge Wilkerson 
goes on to say: 


**In the Debs case, 158 U. S. 564, the 
Court held that the National Government 
is charged with the duty of keeping the 
highways of interstate commerce, including 
railroads, free from obstruction. Holding 
that such obstruction is a public nuisance 
and sustaining, after an exhaustive review 
of the authorities, the power of a court of 
equity to take jurisdiction in such cases by 
an information filed by the Attorney Gen- 
eral, the Court said: ‘Indeed, it may be 
affirmed that in no well considered case 
has the power of a court of equity to in- 
terfere by injunction in cases of public 
nuisance been denied, the only denial ever 
being that of a necessity for the exercise of 
that jurisdiction under the circumstances 
of the particular case.’ 


‘‘Commenting upon the special facts al- 
leged calling for the exercise of all the 
powers of the court—the facts which in all 
substantial respects are similar to those al- 
leged in the bill as this case—the Court 
further said (p. 592) : 
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‘¢«That the bill filed in this case alleged 
special facts calling for the exercise of all 
the powers of the court is not open to ques- 
tion. The picture drawn in it of the vast 
interests involved, not merely of the city 
of Chicago and the State of Illinois, but of 
all the States, and the general confusion 
into which the interstate commerce of the 
country was thrown; the forcible interfer- 
ence with that commerce; the attempted ex- 
ercise by individuals of powers belonging 
only to government; and the threatened 
continuance of such invasions of public 
right, presented a condition of affairs 
which called for the fullest exercise of all 
the powers of the courts. If ever there 
was a special exigency, one which de- 
manded that the court should do all that 
courts can do, it was disclosed by this bill, 
and we need not turn to the public history 
of the day, which only reaffirms with clear- 
est emphasis all its allegations.’ 


‘‘Answering the objection that ‘it is out- 
side the jurisdiction of a court of equity 
to enjoin the commission of crime, the 
Court said, at page 594: 


‘* «The law is full of instances in which 
the same act may give rise to a civil action 
and a criminal prosecution. * * * So 
here, the acts of the defendants may or 
may not have been violations of the erimi- 
nal law. If there were, that matter is for 
inquiry in other proceedings. The com- 
plaint made against them in this is of dis- 
obedience to an order of a civil court, made 
for the protection of property and the 
security of rights. If any criminal prose- 
eution be brought against them for the 
criminal offenses alleged in the bill of com- 
plaint, of derailing and wrecking engines 
and trains, assaulting and disabling em- 
ployees of the railroad companies, it will 
be no defense to such prosecution that they 
disobey the orders of injunction served 
upon them and have been punished for such 
disobedience.’ 


‘‘And replying to the argument that 
the Court should stand aloof and not in- 
vade the prerogatives of other branches of 
government in putting down a mob, the 
Court said, at page 597: 

‘**We do not perceive that this argu- 
ment questions the jurisdiction of the 


court, but only the expediency of the ac- 
tion of the government in applying for ‘its 





process. It surely cannot be seriously con- 
tended that the court has jurisdiction to 
enjoin the obstruction of a highway by one 
person, but that its jurisdiction ceases 
when the obstruction is by a hundred per- 
sons. It may be true, as suggested, that 
in the excitement of passion a mob will pay 
little heed to processes issued from the 
courts, and it may be, as said by counsel 
in argument, that it would savor somewhat 
of the puerile and ridiculous to have read a 
writ of injunction to Lee’s army during 
the late Civil War. It is doubtless true 
that inter arma leges silent, and in the 
throes of rebellion or revolution the proce- 
esses of civil courts are of little avail, for 
the power of the courts rests on the general 
support of the people and their recognition 
of the fact that peaceful remedies are the 
true resort for the correction of wrongs. 
But does not counsel’s argument imply too 
much? Is it to be assumed that these de- 
fendants were conducting a rebellion, or 
inaugurating a revolution, and that they 
and their associates were thus placing 
themselves beyond the reach of the civil 
process of the courts?’ ”’ 


The Court declared that an obstruction 
which results from blocking the tracks or 
tearing up the rails does not differ in sub- 
stance from an obstruction which results 
from preventing the maintenance of roll- 
ing stock and equipment and thereby de- 
stroying the instruments by which passen- 
gers and property are carried over the 
rails. ‘‘Nor can the Debs ease be dif- 
ferentiated because the strike was called 
in aid of a boyeott. The ground of juris- 
diction asserted in the Debs case was the 
obstruction of interstate commerce and the 
mails, not the motive which actuated those 
who created the obstruction.’’ 


It was held that the bill could be main- 
tained also under the Sherman Act. The 
Court quoted provisions of Section 1 and 
Section 4 of that Act, and declared that 
the provisions apply with particular force 
to attempts to interfere with and obstruct 
the highways of commerce and the instru- 
mentalities by which commerce is carried 
on. This is pointed out in Northern Se- 
eurities Co. v. United States (193 U. S. 
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197), where it is said, on page 342: ‘‘If 
private parties may not, by combination 
among themselves, restrain interstate and 
international commerce in violation of an 
act of Congress, much less can such re- 
straint be tolerated when imposed or at- 
tempted to be imposed upon commerce as 
carried on over public highways.”’ 

The language of the act, says the Court, 
makes no distinction between classes. It 
prohibits any combination whatever, 
whether of labor or capital, to secure ac- 
tion which essentially obstructs the free 
flow of commerce between the States. 

The defendants contended, however, that 
the power of the United States to deal with 
combinations of the kind described in the 
bill has been curtailed by Sections 6 and 20 
of the Clayton Act. After setting out 
these sections, the Court, in meeting the 
contention as to Section 6, quoted from the 
case of Duplex Printing Press Co. v. Deer- 
ing (254 U. 8S. 443, 469) as follows. ‘‘The 
section assumes the normal objects of a 
labor organization to be legitimate, and 
declares that nothing in the anti-trust laws 
shall be construed to forbid the existence 
and operation of such organizations or to 
forbid their members from lawfully carry- 


ing out their legitimate objects; and that |. 


such an organization shall not be held in 
itself merely because of its existence and 
operation to be an illegal combination or 
conspiracy in restraint of trade. But there 
is nothing in the section to exempt such an 
organization or its members from account- 
ability where it or they depart from its 
normal and legitimate objects and engage 
in an actual combination or conspiracy in 
restraint of trade. And by no fair or per- 
missible construction can it be taken as 
authorizing any activity otherwise unlaw- 
ful or enabling a normally lawful organi- 
zation to become a cloak for an illegal 
combination or conspiracy in restraint of 
trade as defined by the anti-trust laws.’’ 
Speaking of Section 20, the Court said: 
““This section introduces an exception to 





the power of a Federal court of equity to 
give injunctive relief under general prin- 
ciples of equity jurisdiction. The field of 
that exception is hedged about with limita- 
tions of a threefold character. Those who 
rely on the exception must bring them- 
selves within all three limitations in order 
to take advantage of its exemption and 
privilege. The first limitation is to the 
character of the parties to the suit. The 
second limitation is in the subject matter 
of the action. The third limitation of the 
exception is in the definition of acts that 
may not be enjoined in such eases as fulfill 
the previous requirements. That this suit 
of the United States does not fall within 
the exception is too plain for argument. 
The only portion of the section which even 
remotely touches any question involved in 
this case are the concluding words: ‘Nor 
shall any of the acts specified in this para- 
graph be considered or held to be viola- 
tions of any law of the United States.’ 


‘Speaking of this portion of the section, 
the Supreme Court in Duplex Printing 
Press Company v. Deering et al., supra, 
said (254 U. S. 470): 


“* «Tf the qualifying words are to have 
any effect, they must operate to confine 
the restriction upon the granting of injune- 
tions and also the relaxation of the pro- 
visions of the anti-trust and other laws of 
the United States, to parties standing in 
approximate relation to a controversy, 
such as is particularly described. * * * 
It must be borne in mind that the section 
imposes an exceptional and extraordinary 
restriction upon the equity powers of the 
courts of the United States and upon the 
general operation of the anti-trust laws, a 
restriction in the nature of a special privi- 
lege or immunity to a particular class with 
corresponding detriment to the general 
public; and it would violate rules of statu- 
tory construction having general applica- 
tion and far-reaching importance to en- 
large that special privilege by restoring to 
a loose construction of the section, not to 
speak of ignoring or slighting the qualify- 
ing words that are found in it. Full and 
fair effect will be given to every word if 
the exceptional privilege be confined—as 
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the natural meaning of the words confines 
it—to those who are approximately and 
substantially concerned as parties to an 
actual dispute respecting the terms or coni- 
ditions of their own employment, past, 
present or prospective.’ 

‘Certainly it was not the intention of 
the Congress to make the acts specified in 
Section 20 immune from punishment, even 
though they are done in furtherance of an 
unlawful or criminal conspiracy. Grant- 
ing that those acts may not be punished 
when done under cireumstances which 
amount to nothing more than a labor dis- 
pute, that controversy may broaden out so 
that the purpose of those waging it may 
inelude the accomplishment of unlawful 
ends. Can it be said that merely because 
the element of a labor controversy remains 
in the situation the actors may not be pun- 
ished when their purpose is not only the 
accgmplishment of something with respect 
to wages or conditions of employment, but 
also the destruction of property, the in- 
vasion of the rights of others, and the in- 
fliction of injury upon the public. Such 
an interpretation conflicts with elementary 
rules of statutory construction. Moreover, 
it must be borne in mind that the Sherman 
Act punishes the conspiracies at which it 
is aimed on the common-law footing; that 
is to say, it does not make the doing of any 
act other than the act of conspiring a con- 
dition of liability. To give to Section 20 
any such construction as has been here 
urged by the defendants would be to make, 
as to labor combinativuus, a law under which 
the restraint of trade could be enjoined, 
but the means’ through which the restraint 
was accomplished could not be enjoined. 

‘*The law is clear, in my opinion, that 1f 
the dominating, primary purpose of the 
combination is to restrain trade or to do 
things unlawful in themselves, and which 
by reason of their inherent nature operate 
to restrain trade, the purpose of the com- 
bination is unlawful, and that purpose may 
not be carried out even by means that 
otherwise would be legal.’’ 

We quote the following extracts from the 





opinion dealing with the facts and condi- 
tions as they appeared to the Court: 


‘‘None of the defendants in this case 
have answered the bill. Two have filed mo- 
tions to dismiss and have presented affi- 
davits which leave a large number of aver- 
ments of the bill unchallenged on the 
record. The fact that the defendants have 
been acting in combination is not denied. 
On the contrary, the defendants themselves 
have produced evidence of the closest asso- 
ciation and co-operation on the part of the 
defendant organizations. That the officers 
of the unions gave directions concerning 
the strike from the outset is likewise ad- 
mitted. The only material question really 
in dispute on the record is the responsibil- 
iay in law of the defendants for the large 
number of unlawful acts shown to have 
been committed, many of them by unknown 
parties. 

‘‘Notwithstanding the warnings against 
acts of violence set out in the instructions 
of June 27, 1922, there began, throughout 
the country, a series of depredations which 
rapidly developed, in some portions, into a 
veritable reign of terror. Railroad bridges 
were dynamited, spikes were removed from 
rails, obstructions were placed upon rail- 
way tracks, bombs were exploded on tracks 
and in railroad yards and hurled at mov- 
ing trains. Notwithstanding the admoni- 
tions of the leaders of the combination to 
use peaceful means only, the real situation 
at most of the places where the strike was 
in progress was that employees were in- 
sulted, assaulted, and otherwise intimi- 
dated. 

‘“‘The word of the ‘peaceful’ picket 
spoken in the vicinity of the shops was 
emphasized in the darkness of night by the 
club and pistol of the ‘unknown party.’ 
Regardless of the instructions that no in- 
jury must be inflicted upon property, there 
was sabotage on a large scale. Engines, 
ears and equipment were tampered with 
and innummerable acts of malicious mis- 
chief committed which endangered the lives 
of both passengers and those operating 
trains. 

‘‘These unlawful acts are shown to have 
been on such a large seale and in point of 
time and place so connected with the ad- 
mitted conduct of the strike that it is im- 
possible on the record here to view them 
in any other light than has done in further- 
ance of a common purpose and as part of a 

common plan. 
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‘‘This record does not permit the conclu- 
sion that those who are at the head of this 
combination did not actually know that 
these things were being done, and that they 
were the direct result of the methods by 
which the strike was being conducted 
And if they did not actually know they 
were charged with such knowledge. 

‘‘What is legal knowledge of a fact? It 
seems to have been assumed by the defend- 
ants that no one is chargeable with more 
knowledge than he chooses to have; that 
he is permitted to close his eyes when he 
pleases, upon all sources of information, 
and then excuse his ignorance by saying 
that he does not see anything. In criminal 
as well as civil affairs every man is pre- 
sumed to know everything that he can 
learn upon inquiry, when he has facts in 
his possession which suggest the inquiry. 

“Yet, with knowledge of this intolerable 
situation, nation-wide in its scope, the 
leaders of this combination repeatedly sent 
out to the members of their organizations 
bulletins and communications urging the 
men to greater activity. * * * 

‘‘Defendants assert, as a ground against 
the granting of the relief sought by the 
complainant, that the strike was a defen- 
sive measure against a plot of the railway 
companies to destroy the unions. 

‘‘The argument seems to be that the de- 
fendants are justified in inflicting upon 
the public any injury which it may be 
proper for them to inflict upon their 
adversaries in this conflict. It must be 
remembered, however, that this is a suit 
brought for the benefit of the public. Re- 
straint of trade may not be adopted as a 
weapon in industrial warfare. The Court 
must act upon the case now before it and 
give its aid to the removal of the obstruc- 
tions to commerce which are found to ex- 
ist. 

“Tt has been suggested by the defend- 
ants that as the strike has been settled on 
some of the railroads, there is no need for 
the injunction, or at least for one of the 
breadth sought by the government. The 
right to relief is to be determined by the 
status existing at the time of the filing of 
the bill. Rights do not ebb and flow. 

“If they are invaded, a recourse to 
courts of justice is rendered necessary and 
it is no defense to the invasion of right that 
since the institution of the suit the inva- 
sion has ceased. With emphasis would this 
be true where, as here, the right to invade 
is not disclaimed.’’ 





NOTES OF IMPORTANT DECISIONS 


COVENANT RESTRICTING ERECTION OF 
ANY BUILDfNG EXCEPT A DWELLING 
HOUSE OR COTTAGE FORBIDS ERECTION 
OF FOUR COTTAGES.—That one who pur- 
chases land subject to a covenant that no 
building other than a dwelling house or cot- 
tage to be used solely as such shall be erected 
thereon, cannot build a row of four cottages 
for residential purposes on the restricted ter- 
ritory, is held by the Court of Chancery of 
New Jersey, in Holman v. Parker, 118 Atl. 
334. In this respect the Court said: 


“The restrictive covenant thus agreed upon 
was as follows: 


“That no building other than a dwelling 
house or cottage and to be used as such solely 
shall at any time hereafter be erected on any 
part of the land of the said Ellis Parker ex- 
tending from the southerly line of the land of 
the said Frederick L. Holman (complainant) 
southward to Chestnuc street within fifty feet 
from the westerly line of Gilmore street. 


“Defendant Bennett is now in possession of 
the land so retained by Parker (except as to 
10 feet frontage thereof on Gilmore street) un- 
der a contract of purchase, and proposes to 
build on the restricted area a row of four cot- 
tages for residence purposes. 


“The defendants are clearly bound by the 
covenant above quoted. Their defense is that 
the covenant cannot properly be understood as 
restricting the number of buildings on the 
restricted area, but should be understood as 
restricting the class of buildings which are 
privileged to be there erected; that is, forbid- 
ding the erection of any building except those 
of the defined type. 

“The difficulty encountered in accepting the 
view last stated is that the plain language of 
the covenant is to the contrary. The cove- 
nantor has in exact language engaged to erect 
no building other than a dwelling house or 
cottage on the restricteu territory. If the 
mutual intent was to engage to erect no build- 
ing other than dwelling houses and cottages 
on the restricted territory, the remedy should 
be reformation, since the clear and unmistak- 
able meaning of the terms of the covenant are 
‘9 the contrary. 

“The land retained by Parker at the time 
he conveyed to complainant was not in area 
more than could appropriately be devoted 
to a single residence property. It was at that 
time but 160 feet in frontace on Gilmore ave- 

.. The same may be said of the similar 
covenant of Parker’s predecessor in title. His 
frontage at the time he executed his covenant 
to complainant was but 185 feet. Obviously 
the mere assumed possibility that the amount 
of frontage retained may have been more 
than the covenantor would have devoted to 
the use of one residence building cannot jus- 
tify a doubt as to the meaning of language 
that is clear, definite and certain. 

“The recognized rule requiring a high degree 
of certainty touching a complainant’s right 
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to relief in a case of this nature has impelled 
me to earnestly search for some circumstance 
that could suggest a reasonable doubt as tu 
the meaning of the covenant, and I have been 
unable to find any circumstances of that 
ature.” 


POSSIBILITY THAT PLAINTIFF COULD 
HAVE SAVED HIMSELF AT ANY MOMENT 
DOES NOT PREVENT RECOVERY UNDER 
LAST CHANCE DOCTRINE.—In the case of 
Stanard Oil Company v. McDaniel, 280 Fed. 993, 
the Court of Appeals of the District of Colum- 
bia holds that the fact that a pedestrian, in- 
jured by a truck, could have saved himself by 
the exercise of the slightest degree of care at 
any time before he entered upon the line of 
danger, does not prevent recovery under the 
last chance doctrine, where the driver of the 
truck could have seen that the pedestrian was 
oblivious to the danger and could have avoided 
the accident. 


“Appellant urges that the exercise of the 
slightest degree of care at any moment before 
McDaniel reached the line of danger would 
have saved him. Perhaps so, but that is im- 
material. This case does not turn on his negli- 
gence, but on the negligence of Hargett after 
he, as a reasonably prudent man, had reason 
to believe that McDaniel was unconscious of 
the approaching danger. Where the driver of 
a truck observes, or should observe, a. person 
about to cross in front of him, and it is rea- 
sonably apparent that he does not appreciate 
that danger is near, the driver should employ 
all reasonable means in his power to avoid in- 
juring him. He should proceed on the theory 
that the pedestrian may continue in his course 
heedless of his peril, and therefore should bring 
his vehicle under control so that he may stop 
if necessary before striking. He has no right 
under such circumstances to act on fhe assump- 
tion that the pedestrian will halt in time to save 
himself, or, if he does not, and is injured, that 
the fault will be his and not the driver’s. It is 
the law that— 


“*The contributory negligence of the party 
injured will not defeat the action, if it be shown 
that the defendant might, by the exercise of 
reasonable care and prudence, have avoided the 
consequences of the injured party’s ne7ligence.’ 
Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 
429, 12 Sup. Ct. 679, 687 (36 L. Ed. 485), citing 
several cases.” 








An English clergyman, Father Black, spent 
a great deal of his time visiting prisons and 
trying to reform the inmates. On one occa- 
sion a housebreaker said to him gratefully: 
“I must thank you, sir, for what you have done 
for me. There was a time when I knew noth- 
ing of God or of the Devil either, but some- 
how you have made me love ’em both.”—Bos- 
ton Transcript. 








THE KANSAS INDUSTRIAL COURT* 


By F. Dumont Smith, of Kansas 


This Kansas idea of an Industrial Court 
seems a little startling to lawyers at first, 
and especially those who have not followed 
closely the great and constantly accelerat- 
ing development of the police power in the 
last 50 years. 

Of course, there has always been a police 
power. The first police power was in the 
despotie control of the father, the head of 
any family. But that branch of the police 
power, I regret to say, is today practically 
obsolete. And the record of civilized man 
on down through the ages is a chronicle of 
the constant giving up, the yielding of in- 
dividual right to the public good; in other 
words, what we call the police. power. 

When the periphery of my private right 
impinges upon the perpihery of your pri- 
vate right, both become stationary. In 
fact, the law of private rights crystallized 
into practically its present form, before the 
time that Blackstone wrote his commen- 
taries in 1758. But, when the periphery 
of my private right impinges upon the 
periphery of the public right, my private 
right not only ceases to expand, but it con- 
tracts. And that is one of the most star- 
tling of all of the sociological facts of the 
last 50 years—no matter whether we con- 
demn or approve, the fact exists. 

This Industrial Court is tied up with 
and depends upon the police power. And 
before discussing the court, I want to give 
you gentlemen a parable, something you 
probably have not heard of in a long, long 
time, if you ever did. I hope you will par- 


don the implication that that remark seems ~ 


to convey, but the fact is that the lawyers 
with whom I am acquainted show very 
slight traces of early religious training. 
The parable is this: Bill and Joe own ad- 
joining farms. And as frequently hap- 
pers, there is a dispute over the line fence. 

*An address delivered at meeting of the Ameri- 


can Bar Association, San Francisco, Wednesday, 
August 9, 1922. 
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And nothing furnishes perhaps a more 
acrimonious dispute than a line fence, un- 
less it is a row in a church. So one day 
Bill and Joe meet at the fence. Bill has a 
shotgun and Joe a club. And when it is 
over Joe is dead and his wife a widow and 
his children ore orphans. Bill is sent to the 
penitentiary, and his wife is, in effect, a 
widow and his children orphans. And after 
it is all over, after all the bloodshed and 
sorrow, the dispute about the line fence re- 
mains exactly where it was before. All 
dispute. 

Let us apply that parable. Bill owns a 
factory, or rather, because he is a capital- 
ist, we ought to eall him ‘‘ William,’’ and 
Joe works for him—a great many Joes. 
The Joes complain that they are not get- 
ting wages enough. William says, ‘‘I 
can’t pay you any more. I am not mak- 
ing any money.’’ The Joes think that 
William is perhaps lying. He does some- 
times. And so they strike. William closes 
his factory. Bye and bye he concludes to 
open it, he puts a barbed wire fence 
around it, he imports strike breakers, ne 
hires professional gunmen as_ guards. 
Meanwhile poverty and hunger and cold 
invade the little homes of the Joes. And 
they get excited, touch off a stick or two 
of dynamite. Strike breakers are killed or 
maimed. Some of the Joes are killed. 
Property having no relation whatever to 
the strike is destroyed. The traffic and 
business of great communities ‘is inter- 
rupted or paralyzed. After a while, the 
militia are called out. And finglly, when 
both sides are exhausted, they have an 
arbitration. 

Now, this is the vice of all arbitration, 
and there is a vast amount of ignorance 
about this Industrial Court because people 
confuse it with an arbitration. The vice 
of an arbitration is that both parties to the 
controversy are admitted to the arbitral 
body. The truth and justice of the con- 
troversy is not sought. The result always 
is a diplomatic peace, a peace imposed by 





the stronger upon the weaker. If the 
union is strong and the employer weak, 
the union wins. If the employer is strong 
and the union weak, the employer wins. 
But no attempt is made to find out where 
the line fence belongs—whether Joe was 
getting a fair wage, is giving an honest 
day’s work for it; whether William was 
profiteering. And the result is simply an 
armed truce. 

No controversy is ever settled until it is 
settled in the light of justice. Justice is 
the universal solvent. If we could implant 
in every human heart the instinct of jus- 
tice, there would be no controversy be- 
tween man and man. It would even settle 
a lot of the divorce cases. 

Now, we have attempted in Kansas to 
apply, juridical and judicial processes to 
these controversies. Mr. Gompers says 
that this industrial warfare, this civil war- 
fare, is the only way to settle these con- 
troversies. We in Kansas are trying an 
experiment, and later I shall try to tell 
you how that experiment is working out. 

Coming now to this question of the police 
power. Edmund Burke, in one of his sub- 
lime orations, declared that the whole 
state and power of England, its kings, its 
lords, its commons, its army and its navy, 
were ordained, instituted, and maintained 
for the sole purpose of getting 12 honest 
men into a jury box. In other words, for 
a government by law, and not by arbi- 
trary power. But Burke’s definition was 
too narrow. The truth is that governments 
are ordained and maintained solely for the 
exercise of this police power, of which the 
administration of justice is but a part. 
Because the police power has-to do with 
the general welfare of the people, it is the 
crown and flower of all civilized govern- 
ment. 

The police power meets you at the thres- 
hold of life, where it prescribes the quali- 
fications of the doctor and nurse who bring 
you into the world. It follows you to the 
grave, where it regulates the cemetery in 
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which your ashes are finally inurned. 
During all that interval, in every moment 
of that time, from the first puny wail of the 
new-born child, to the death rattle of the 
dying, that police power is about you, sur- 
rounding you with its invisible protecting 
influence; alone or in company, waking or 
sleeping, in the crowded street or on the 
lonely prairie, that police power is there. 
It educates your children and protects 
your family. It not only protects your life 
and property, but it protects your peace, 
your health, and even your comfort. 

The police power is the only power that 
ean take and destroy private property for 
a public use, as when it destroys an unsafe 
or an unsanitary building. It is the only 
power that can invalidate a contract, 
which the Constitution says shall be kept 
sacred. It is the only power that can over- 
ride a treaty between this and a foreign 
country, which the Constitution says shall 
be the supreme law of the land. Nothing 
is too large fer its grasp; nothing too 
small for its notice. It stops the great liner 
at the threshhold of the country, to ex- 
amine every passenger, and it prohibits 
undue slaughter of the migratory birds in 
their seasonal flight. It is the most flexi- 
ble of all powers. The same power that 
regulates the stage coach was found suffi- 
cient to regulate the steamboat, the loco- 
motive, the automobile, and today Tt is 
reaching its long arm into the ether to 
regulate the air lanes and the aviator. 

But its two great and most important 
functions are the preservation of the pub- 
lie peace and the protection of the public 
health. And upon these two foundations, 
chiefly, the Industrial Court Law is built. 
In the first place, the law declares that 
food, fuel and clothing are the essentials of 
human life. That is not a legislative fiat— 
it merely recognizes a truth in nature. In 
the case of Jones vs. City of Portland, the 
Supreme Court of the United States took 
judicial knowledge of the fact that fuel 
was a necessary of life in Maine, and that 
for that reason the City of Portland might 





engage in the fuel business, the same as it 
might engage in furnishing water to its 
citizens. Shelter is not so essential. A 
man can live, love and be happy in a tent, 
a dugout, or a cave. But these three 
things he must have. 

Now, the state is not concerned with 
whether a man have one suit of clothes or 
a dozen, whether he have three meals a day 
or five, whether he have fuel to heat a 20- 
room mansion or a 2-room cottage. But 
the state is concerned, and deeply con- 
cerned, that every citizen shall have so 
much food, fuel and clothing as shall pre- 
serve his health and the health of his fam- 
ily. So the law says that whenever there 
is a strike in these essential industries, 
such a shortage of these essentials as will 
affect the public health, then the court 
shall begin to function. It proceeds to the 
spot. It has inquisitorial power. It sub- 
poenaes witnesses. It finds out what is the 
cause of the strike. It finds out whether 
a fair wage is being paid, and an honest 
day’s work being given, whether there is 
any profiteering—in short, it determines 
where that line fence belongs. And if 
these were its only powers, the court 
would be worth while. Because no strike 
has ever succeeded that did not have pub- 
lie sympathy with it. Publicity, like the 
sunlight is a great germicide. No sociolog- 
ical wrong can exist when publicity is 
brought to bear upon it. 

But, of course, under this branch of the 
law a strike in a toothpick factory or a 
match factory, neither of those being an es- 
sential industry, would not call forth the 
exercise of the court’s powers. Here again 
is a misunderstanding. People wonder why 
the court does not interfere with every 
strike. The court can only interfere in a 
strike that threatens two things, either the 
public peace or the public health, and not 


until that threat is imminent. But every 
strike of any considerable magnitude 
threatens the public peace. And there 


again, when that threat comes, the court 
interferes. Let me give an illustration. 
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You remember there was a packing house 
strike last winter. There were 3,000 pack- 
ing house employees in Kansas City, Kan- 
sas, who struck. Immediately the Indus- 
trial Court went over there and offered to 
mediate. Both sides refused. They want- 
ed to fight it out. The court said to the 
packers, ‘‘If there is a shortage of meat 
that threatens health in Kansas, the state 
will take charge of your plant.’’ It said 


to the strikers, ‘‘If there is a single overt’ 


of violence, the troops will be put in here.’’ 
As the result, that strike came to a losing 
close without one act of violence, or even 
a window broken in Kansas City, Kansas, 
while in every other packing house center, 
men were beaten to death, maimed, half 
killed, and property destroyed. 

Nowhere, I think, has this accelerating 
growth of the police power and its accept- 
ance by the courts been more clearly shown 
than in the changing views ot the Supreme 
Court of the United States. For the Su- 
preme Court of the United States does 
sometimes change its mind. 

Beginning with the ease of Munn v. 
Illinois, with which you are all familiar, 
where was exhibited a tendency to get 
away from past holdings that seemed to be 
thoroughly settled and crystallized in 
American law, that is, that the right of the 
public to regulate an industry was correla- 
tive with the right to demand a service, 
such, for instance, as a street railway or a 
steam railway, or a waterworks, or any- 
thing of that sort; and that, where the 
public could not demand the service, it 
could not regulate it. It is true, undoubt- 
edly out of deference to that general opin- 
ion, the Illinois law declared these eleva- 
tors public elevators. But in the discus- 
sion, it was quite clearly shown that that 
ease was affirmed in Budd v. New York, 
I think in 1892, where Justice Brewer 
wrote a very powerful dissenting opinion, 
and, as the Justices of the Supreme Court 
frequently do in their dissents, told the 
world that if that opinion stood, the Con- 
stitution was destroyed and the country 





ruined. 

Finally, in 1915, in the case of the Ger- 
man Alliance Insurance Company v. The 
State of Kansas, the court departed abso- 
lutely from the old rule. It will be con- 
ceded that the fire insurance business is 
purely a matter of private contract. An 
insurer can give or withhold a policy, he 
can even cancel it after it is given. But 
the court in that ease held that the fire 
insurance business was |so vast in this 
country, that the whole fabric of private 
credit was so tied up with it, that it was 
so impressed with the public interest, that 
the state might regulate it. 

That was an outpost case, far advanced, 
and it has never been withdrawn. There, 
for the first time, was established the prin- 
ciple that a purely private business might 
be so impressed with the public interest 
that the state could regulate it. 

I come now to that very startling deci- 
sion, Wilson v. New, which upheld the 
Adamson Act, a decision that I think sent 
cold chills down the backbones of most of 
us, because we thought we would have to 
learn our constitutional law all over again. 
In that case, as you recall, the Supreme 
Court took judicial knowledge—mark this, 
took judicial knowledge—of the fact that 
a strike was impending upon all the rail- 
roads of the United States, that this strike 
would stop the distribution of the neces- 
saries of life, and that that would impair 
the publie health, and that for that reason, 
Congress, acting under that implied police 
power, which it receives along with the 
direct grant of authority over interstate 
commerce, had a right to satisfy these im- 
pending strikers, by reducing the day from 
nine to eight hours, which, in effect, regu- 
lated wages, because it accelerated the time 
when overtime would begin. And Mr. 
Justice McReynolds, in a somewhat ironi- 
cal dissenting opinion, called their attention 
to the fact that, if Congress could say to 
the employer that eight hours constituted a 
day’s work for which the employee might 
demand a day’s wage, that it might also 
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say to the employee that he could not de- 
mand a day’s wage until he had worked 
eight hours. And that probably is true. 
But this decision was based upon the prop- 
osition that the distribution of these neces- 
saries of life would fail, and would 
threaten the publie health. Distribution is 
secondary—production comes before dis- 
tribution. All the railroads in the United 
States cannot furnish one bottle of milk to a 
hungry baby until the cow functions. All 
the railroads in the United States cannot 
furnish a loaf of bread until the farmer, 
the miller, and the baker have co-operated. 
How absurd, then, to say that the state, 
in the interest of public health, might regu- 
late distribution, which is secondary, but 


may not regulate production, which is 


primary. 

We hear a great deal said about chattel 
slavery imposed by this law. . This law does 
not compel any workman to remain at work 
an hour, if he does not want to. But if it 
did, it might be constitutional. We have 
a law in Kansas, and there is a similar law 
in several other states, and it has been 
upheld by the court, which compels a loco- 
motive engineer, when he has started on 
his run, to remain with his engine until he 
reaches the next division point. The con- 
tinuity of travel and distribution, the safe- 
ty of the public, demand it. Chattel slav- 
ery, absolutely—for the time being that 
engineer is chained to the throttle, exactly 
like the galley slave to his oar. But, mark 
you, no one went out and conscripted 
Casey Jones and compelled him first to be 
a wiper, then a fireman, and then an en- 
gineer, and no one compelled Casey Jones 
to be an engineer one moment after he left 
his engine at the division point. But when 
he assumes that position, he assumes that 
continuity of employment as part of the 
burden of his employment, just as he as- 
sumes the risk of wrecks and accidents, 
just as a miner assumes the penalty of 
going underground to earn his daily wages. 

When once we get that principle, we will 
understand, I think, that this law is con- 





stitutional; when we establish that these 
industries are essential to human life and 
to human health, whoever enters those in- 
dustries in effect enlists exactly as does 
the soldier or the policeman in the preser- 
vation of the public peace. He is bound, 
not to continue to work individually—he 
may retire from that employment at any 
moment. But he can’t conspire, he can’t 
stir up a mutiny that shall destroy the 
army of the public weal. 


Mr. Gompers has had a great deal to 
say about the God-given right to strike. 
With all due respect to the religious opin- 
ions of any, I know of no such rights that 
are enforceable in court. The tablets that 
were handed down amid the thunders of 
Sinai are not self-executing today. They 
require a man-made mandate for their en- 
foreement. When the Thirteen Colonies 
declared their independence and erected 
themselves into sovereign states, their leg- 
islative assemblies, each of them inherited, 
as a matter of course, the power of the 
British Parliament, a power omnipotent, 
without check or restraint, until or when- 
ever the people chose to place a check by 
means of a constitution. It is of course 
axiomatic that the federal Constitution is a 
grant and that state constitutions are a re- 
striction. We look to one to see what is 
given; to the other, to see what is denied. 
And we shall look in vain in any state con- 
stitution for any denial of the right of the 
legislature to prohibit strikes, if it sees fit. 
The courts have, in a tacit way, assumed 
that strikes are legal, although some of the 
earlier English decisions denounced and 
suppressed them as conspiracies. 

So these gentlemen appeal to the protee- 
tion of the Fourteenth Amendment. They 
say, first, that it is a denial of due process 
of law. As I understand that much abused 
phrase, it simply means this: It does not 
necessarily imply that the ease has been 
tried in a court of law or equity, it may 
have been heard before a drainage board 
or a tax commission ; but if the litigant has 
had his day in court, and process for his 
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witnesses, in effect, if there has been trial 
before judgment and judgment before con- 
viction, then he has had due process of law. 
They say, too, they are denied the equal 
protection of the law. The equal protec- 
tion of the law does not deny to the legis- 
lature the right of classification, and if the 
classification is reasonable, it may impose 
burdens and restrictions upon a particular 
class, which burdens or restrictions are not 
imposed upon the rest of the citizens of the 
state. The only query is, is the classifica- 
tion reasonable? And the proponents of 
the law are not compelled to prove that it 
is reasonable—the opponents must prove 
that it is unreasonable. 

In this case we submit that the classifi- 
cation is not only reasonable, but is in- 
evitable. It is the only classification. 

Now, there is a curicus’periodicity in the 
recurrence of these great  politico-legal 
questions in the Supreme Court of the 
United States, with its dual aspect, partly 
legal, partly political; questions that have 
stirred this country from end to end, ques- 
tions that have made and unmade political 
parties, questicns that have even sown the 
dragon’s teeth of civil war. And they re- 
eur just about once in the life of a Biblical 
generation, every 25 years. Beginning in 
1804 with Burr v. Madison, which estab- 
lished the supremacy of the judiciary 
against the unconstitutional aggressions of 
the other branches, 25 years later came 
those decisions under the general welfare 
clause, deciding that the federal govern- 
ment might engage in works of internal 
improvement within the states, a proposi- 
tion bitterly fought by a great political 
party: Decisions under which the federal 
government today meddles in almost every 
man’s business. and under which our gov- 
ernment has greatly changed from a rather 
free representative government to a com- 
paratively despotic bureaucracy. Then 25 
years later came the Dred Seott decision 
a good law, undoubtedly, when it was 
written, but reversed by the arbitrament 
of battle. Twenty-five years later came the 





slaughter house cases, in which iinally, 
after much discussion, a new citizenship 
was established. federal as distinguished 
from state, and admitting corporations 
under the word ‘‘persons’’ to the protec- 
tion of the Fourteenth Amendment. 
Twenty-five years later came the decisions 
under the Sherman Act. Rightly or 
wrongly, the people had come to regard 
those great aggregations of capital, those 
octopi, if you please, with thei tentacles 
in every part of the country and their 
digestive organs in New Jersey, as inimical 
to their welfare. And now, 25 yéars later, 
come these labor dispute decisions. The 
Clerk of the Supreme Court tells me there 
are a great mass of those cases. And not 
the least important of these recurring 
cycles of decisions are these labor cases. 

It is somewhat curious, when you look 
back over the history of that court, be- 
cause the precession of the equinoxes, the 
resurgence of the tides, is hardly more 
regular than the recurrence of these great 
questions. Under the solution of these 
questions depends the industrial future of 
this country, for this country today is 
shifting from an agricultural foundation 
to an industrial foundation. 


Now, a word as to the operation of this 
law, and how we regard it in Kansas. 
Since the law was passed, Governor Allen 
has been twice before the people of Kan- 
sas and overwhelmingly endorsed. At the 
last primary election, just closed, Governor 
Morgan, who heartily supported the law 
and the administration, received a plural- 
ity of 15,000 votes over his nearest op- 
ponent, Governor Stubbs. Governor 
Stubbs also supported the law without 
reservation. Those two candidates received 
over 70 per cent of the total primary vote. 
The other three, who condemned the law, 
were overwhelmingly beaten, and the man 
who made an alliance with the Union Labor 
vote, got a mere 15,000 votes. 

Today in Kansas the great railroad shops 
at Topeka are functioning at 75 per cent 
of normal, those at Chanute at 90 per cent, 
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and our railroads are running on time, 
and there is no interruption of either pro- 
duction or distribution. We are mining 
260,000 tons of coal a month, enough to 
supply the state of Kansas, and we con- 
front next winter with cheerful tranquility. 
There is no picketing in Kansas, and for 
that reason the strike is being broken. In 
Colorado, Governor Shoup has put down 
picketing and violence with 50 rangers and 
they are mining more coal in Colorado 
than they were before the strike. 

But the distinction is this. Governor 
Shoup will go out of office in January and 
like Cromwell leave no successor and no 
system to take his place. Governor Allen, 
with far-sighted constructiveness, has es- 
tablished a piece of administrative machin- 
ery that will function regardless of gov- 
ermors. 

I want to make a criticism. but I am 
afraid there are some Illinois people here. 
However, I’ll chance it. Government does 
not depend so much on laws as we law- 
yers are apt to think. When the people 
of a commonwealth elect an Allen or a 
Shoup governor, they are rewarded with 
industrial peace, with continuity of serv- 
ice, of production and distribution. When 
a great commonwealth like Illinois elects a 
Lem Small, it is rewarded with the black 
shame of the Herrin massacre, more cold- 
blooded, brutal and ferocious than any- 
thing the Huns committed in the four 
years of warfare. That Herrin affair was 
the fine exfoliation and flower of the union 
labor spirit among the miners. What they 
did at Herrin, they would do everywhere 
if they dared. Let me pause there for a 
moment. You hear a great deal about 
this wave of lawlessness, this flood of law- 
lessness, contempt and disregard of the 
law. Does it all come from below? Far 
from it. Very much of it comes from ex- 
ecutives and police officers who are fune- 
tioning with one eye on the next election, 
who are pandering to the lowest classes 
of society for votes. What can you ex- 


pect of these ignorant. foreign-born citi- | 





zens, slaves and Heiots for a hundred gen- 
erations, suddenly treed, drunk with the 
new wine of liberty, when we set before 
them the example of governors, mayors, 
sheriffs, police officers and police magis- 
trates, who themselves defy the law and 
fail to reeognize or enforce it? And that 
to a large degree, my friends, is the source 
and fountain head of this flood that is 
overwhelming us. It is astonishing that 
in a country like this that worships cour- 
age as one of the supreme virtues, a 
country that rewards a Roosevelt or a 
Coolidge with the highest honors in its 
gift, that in such a country the average 
politician should believe that the road to 
political suecess must resemble tlie tortu- 
ous track of a hunted rabbit. This country 
cannot endure half law-abiding and half 
lawless. The law-abiding in self-defense 
will become lawless. And that infection is 
spreading over our country. We are told 
by the optimists that this is the richest, the 
greatest, the most powerful nation the 
world ever saw. And that is true. We 
stand today upon the very pinnacle of 
this world’s power and prosperity. But in 
the verities that constitute a 
state, the protection of life and property 
and human liberty and freedom of speech, 
and above all in respect for the law, we 
are far below our British cousin. In fact, 
I think we rank a little above the Turk 
and the Balkan States. We are rich. But 
wealth is not all. There is such a thing as 
fatty degeneration of the soul, and this 
nation shows every symptom of it. It is 
true we saw in 1917 that the fire on the 
altar could flame as brightly as of old. 
But fitfully, not steadily—and it has’ died 
down. And in the very hour of the nation’s 
peril, the trailing garments of liberty were 
slimed with the greed of countless profi- 
teers. Remember, other nations, as great 
and strong as we, comparably to their 
times, have trodden the path we tread to- 


day and gone down to ruin and death. 

Steep are the steps, slow hewn in flintiest rock, 
States climb to power by, 

And slippery those with gold, down which they 
Stumble to eternal mock. 
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AUTOMOBILE—STARTED BY THIRD 
PERSON. 


MALONEY V. KAPLAN. 


233 N. Y. 426. 
135 N. E. 838. 


Court of Appeals of New York. May 31, 1922. 


The driver of a motor vehicie, who has 
stopped it securely under the circumstances, is 
not chargeable with the acts of those who will- 
fully start it and thereby cause injury, at least 
when the circumstances do not suggest the need 
of unusual care to guard against probable in- 
terference with the vehicle. 


Theodore H. Lord, Thomas E. Brownlee and 
Irving G. Schafer, all of New York City, for 
appellant. 


Walter H. Gilpatric and Edward M. Bassett, 
both of New York City, for respondent. 

POUND, J. [1] Plaintiff’s testator was killed 
by a runaway Ford delivery truck, owned by 
the appellant, and found by the jury to be en- 
gaged in its business at the time of the accident. 


The truck was left unattended by the driver at” 


the curb on an incline on Seventy-Fifth street 
in New York City. It started down the grade, 
ran into a work shanty at the foot of the hill, 
where deceased was working, and crushed him. 
The burden was on the plaintiff to establish (1) 
that defendant was negligent; and (2) that its 
negligence was a proximate cause of the ac- 
cident. 


[2, 3] Motor vehicles are commonly left 
standing in the street, without extraordinary 
precautions being taken to prevent interference 
with them. They are not regarded as danger- 
ous instrumentalities, but the possibility of dan- 
ger from careless handling is obvious. The duty 
of the driver of such a vehicle. when he leaves 
it unattended in the street, is to be careful to 
have it so secured that it will not start up, 
except by the intervention of some external 
cause not to be anticipated or guarded against. 
Luedeke v. N. Y. C. & H. R. R. Co., 164 App. 
Div. 104, 106, 149 N. Y. Supp. 525; American Ex- 
press Co. v. Terry, 126 Md. 260, 94 Atl. 1026, 
Ann. Cas. 1917C, 650; Oberg v. Berg, 90 Wash. 
435, 156 Pac. 391. As the driver of a horse 
who has properly secured the animal with a 
sufficient halter, rope or chain is not chargeable 
with the act of a stranger who unties it and 
starts it running into a crowd, so the driver 
of a motor vehicle who has set his. brake, 





turned off his engine, and turned the front 
wheels to the curb, or otherwise stopped it se- 
curely in the circumstances, is not chargeable 
with the act of boys or others who willfully 
start the car and thereby cause injury, at 
least when the circumstances are not such as 
to suggest unusual care to guard against prob- 
able interference with the car. 


[4] The driver of a spirited horse, who 
leaves it unhitched in the street, may be liable 
for accidents immediately brought about by one 
who frightens the animals or touches it with 
the whip, so that it runs away (Moulton v. L. 
B. & B. St. R. Co., 102 Me. 186, 66 Atl. 388, 10 
L. R. A. [N. S.] 845, and note), so the driver 
of an automobile who leaves it in the street 
without properly securing it may be liable for 
accidents immediately brought about by his 
negligence, although others may start the car. 
The analogy is between the tied horse and the 
stopped car, but an analogy between animate 
and inanimate objects is not perfect. A horse 
will not roll down hill and a car will not take 
fright or exercise volition. If one is negligent 
in leaving a motor vehicle improperly secured, 
if as a result thereof and in immediate se- 
quence therewith some other event occurs, 
which would not have occurred except tor such 
negligence, and if injury follows, such a one 
is responsible, even though the negligent act 
comes first in order of time. We applied this 
principle recently in a case where a horse was 
left alone and unhitched (Donnelly v. Piercy 
Contracting Co., 222 N. Y. 210, 214, 118 N. E. 
605), although the contrary has been held in 
Pennsylvania (Rhad v. Duquesne Light Co., 255 
Pa. 409, 100 Atl. 262, L. R. A. 1917D, 864). The 
first question to consider, therefore, is: What 
is negligence in leaving a car standing in the 
open street? 

[5] Plaintiff's version of the accident is that 
the truck was left on an incline, with engine 
running and brakes improperly set, so that it 
might have started up with little or no external 
aid. Defendant’s driver testified that he left 
the car with its brakes set, engine stopped, and 
front wheels turned toward the curb, so that 
it would not have moved, except for the inter- 
ference of some boys who released the brake, 
started the engine and shifted the levers. The 
situation was not presented as an unusual one, 
where the danger was apparent of interference 
by little children indulging in their natural in- 
stincts of play (Lynch v. Nurdin, 1 Adol. & El. 
[N. S.] 29; Walsh v. Fitchburg R. Co., 145 N. 
Y. 301, 39 N. E. 1068, 27 L. R. A. 724, 45 Am. 
St. Rep. 615) or by meddlesome or mischiev- 
ous boys. Luedeke v. N. Y. C & H. R. R. R. 
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Co., supra). The questions of negligence and 
proximate cause were in the case, and were 
properly for the jury 


[6] The learned trial justice submitted to the 
jury in very general terms the question of neg- 
ligence: Was defendant’s driver reasonably 
careful under the circumstances? No standard 
of care was given by the court for the guid- 
ance of the jury. After the court had charged 
the jury the appellant asked for an instruction 
that— 

“If the chauffeur left his truck with the 
switch turned off, the emergency brake set, 
and the front wheels turned in toward the curb, 
and went into the market, and while he was in 
the market some boys started the truck, then 
neither the defendant, the Eightieth Street Life 
Poultry Market, Inc., nor the Fair Price Poul- 
try Company, Inc., can be held liable for the 
death of plaintiff’s intestate.” 


The court refused to charge, except as al- 
ready charged, to which ruling defendant duly 
excepted. This request was proper under the 
circumstances. Defendant was not negligent if 
the truck was left as ordinarily careful drivers, 
exercising proper foresight, leave their vehicles 
in the street under ordinary circumstances. 
Generally speaking, the question of reasonable 
conduct on conflicting evidence would be for 
the jury and the.court shou'd not invaue their 
province. But generalities aw to proper care or 
the lack of it will not always suffice. Here 
the court was in substance asked to define a 
proper standard of ordinary care applicable to 
common conditions arising uaily in the streets. 
It seems clear that, if the facts as stated in the 
request were found by the jury, no negligence 
would be established; but the jury, instead of 
being so instructed in unmistakable terms. were 
left to speculate whether or not it was negli- 
gence to leave the car unattended or unfastened 
by chains, or to leave the Key in the switch. 
or to omit some other unsuggested precaution. 


[7] The error was substantial. The defend- 
ant was entitled to the specific instruction as 
to proper care. If defendant had _ securely 
stopped its car, had done nothing to invite or 
provoke interierence with it, and if it was set 
in motion by boys in the absence of negligence 
of the defendant as a concurring cause, the 
death of plaintiff’s testator was due to a new 
and unexpected cause (Deyo v. Hudson, 225 N. 
Y. 602, 615, 122 N. E. 635; Perry v. Rochester 
Lime Co., 219 N. Y. 60, 113 N. E. 529, L. R. A. 
1917B, 1058), and detendant is not chargeable 
therewith. 


The judgments should be reversed, and a new 
trial granted, with costs to abide the event. 





NOTE.—Automobile Left in Highway Start- 
ed by Third Party—Liability of Motorist.— 
The driver of an automobile leaving same un- 
attended in the highway must exercise rea- 
sonable care to secure the same against start- 
ing by force of gravity, or by some other cause 
reasonably to be anticipated. American Express 
Company v. Terry, 126 Md. 254, 94 Atl. 1026. 


Where an automobile is left in a position 
where it cannot start of itself, but requires the 
willful act of a third person to set it in mo- 
tion, no negligence can be predicated against 
the owner because of the fact that he failed 
to take precautions against the interference of 
third persons, although they may be children. 
Keber v. Central Brewing Co., 150 N. Y. Supp. 
986; Vincent v. Crandali, 131 App. Div. 200, 
115 N. Y. Supp. 600; Sorrusca v. Hobson, 155 
N. Y. Supp. 364; Berman v. Schultz, 40 Misc. 
212, 84 N. Y. Supp. 292; Frashella v. Taylor 
157 N. Y. Supp. 881. 


Where a chauffeur, after setting the brakes, 
left the car standing at the curb, and the car 
was caused to start by a boy rattling the brake, 
releasing it, and the plaintiff was struck by 
the car, it was held that the owner was not 
liable, even if negligent, as the boy’s interfer- 
ence was the proximate cause of the injury. 
Rhad v. Duquesne Light Co., 255 Pa. St. 409, 
100 Atl. 262. 


Where defendant had permitted children to 
play on and about his motor trucks, which 


“ were kept standing in tront of his place of 


business, and the deceased, a five-year-old boy. 
was killed by the starting of an electric truck 
by a playmate, the brakes of which were de- 
fective and the switch not thrown off, it was 
held that the question of defendant’s negli- 
rence was for the jury. Lee v. Van Veuren & 
N. Y. B. P. Co., 190 App. Div. 742, 180 N. Y. 
Supp. 295. 





ITEMS OF PROFESSIONAL INTEREST. 


KANSAS BAR ASSOCIATION MEETING. 





The Kansas Bar Association will hold its 
40th annual meeting at Salina on November 
27th and 28th. 


The address of Charles Thaddeus Terry, of 
New York, on “Law and Order in Industrial 
Disputes” will be of special interest. The Com- 
mittee on Legal Education will make a report 
and will recommend that candidates for admis- 
sion to the bar must be graduates of a reput- 
able law school. The Commission on Revis- 
ion of the General Statutes will also report, 
as will the Committee to Propose a plant for 
Nomination and Election of Judges. Judges 
are nominated in Kansas at a primary and it 
has not been satisfactory. The Committee will 
propose some other plan for such nominations. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the State 
Courts of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Attorney and Client—Authority of Attorney. 
—An attorney at law, employed to obtain a loan 
from a_ building association, was not necessarily 
invested with authority to indorse and collect a 
check for the loan drawn to his client’s order.— 
we Ne Permanent Bldg. Ass’n v. Fisher, Md., 


2. Automobiles—Contributory Negligence.—The 
driver of an automobile, struck when he stopped 
between defendant’s street car track and a wagon 
standing at the curb, held guilty of contributory 
negligence in attempting to beat the street car to 
the wagon, and in failing to attempt to extricate 
himself from his peril.—Alabama Power Co. v. 
Bradley, Ala., 93 So. 73. 


3.— Insured to Co-Operate.—Where assured is 
insolvent, and action is brought by injured person 
on automobile liability policy, under clause em- 
bodied therein pursuant to Insurance Law, § 109, 
which, where assured is insolvent, permits such 
action ‘under the terms of the policy,’”’ the quoted 
phrase does not permit the insurer to set up the 
defense of failure of insured to co-operate after 
the accident. (Per Smith, J.).—Roth v. National 
rama Mut. Casualty Co., N. Y., 195 N. Y. 8. 





4. Bankruptcy—Adverse Clairhs.—Where a bank- 
ruptcy court finds assets in its hands which are 
claimed by a third party, it has the right, without 
disposing of the question of title, to sell the bank- 
rupt’s interest therein, leaving the purchaser of 
such interest and the adverse claimant to contest 
their — elsewhere.—Schmidt v. Ryon, U. 8S. C. 
Cc. A., 281 Fed. 790. 


5.——Claims.—Under Bankruptcy Act, § 63b 
(Comp. St. § 9647), the court is empowered to di- 
rect that a claim against a bankrupt be liquidated 
by an action at law brought by the creditor 
against the bankrupt and the receiver, the issue to 
be tried by a jury.—Farish Co. v. South Side Trust 
Co., U. S. C. C. A., 281 Fed. 825. 


6.—Composition.—After acceptance by creditors 
under Bankruptcy Law, § 12 (Comp. St. § 9596), 
but before confirmation, a bankrupt cannot as of 
right withdraw his offer of composition.—In Re 
Bryer, U. S. C. C. A., 281 Fed. 812. 


7.——Jurisdiction.—Where a state court had ac- 
quired possession of property in a suit to enforce 
a lien thereon, not affected by the Bankruptcy Act 
under section 67d (Comp. St. § 9651), its jurisdic- 
tion to dispose of such property was exclusive, and 
not subject to interference by the bankruptcy court 
in proceedings subsequently instituted against the 
defendants.—Brown Shoe Co. v. Wynne, U. S. C. 
Cc. A., 281 Fed. 807. 





8.—Petitions.—An order of the bankruptcy 
court denying petitioner a lien, held reviewable by 
petition to revise, under Bankruptcy Act, § 24b 
(Comp. St. § 9608b).—O’Neal v. Stuart, U. 8S. C. C. 
A., 281 Fed. 715. 


9——Trustees.—_Where mortgage creditors of a 
bankrupt, with notice of bankruptcy and without 
permission of the bankruptcy court, induced and 
persuaded him to sell and dispose of the mort- 
gaged property, converting the proceeds, under 
Rev. Code S. D. 1919, § 1543, the lien of the mort- 
gages was extinguished, and the sale thereunder 
was void, and the trustee was entitled to the pro- 
ceeds as representing the property.—Citizens’ Bank 
oo Co. v. Folsom, U. 8S. C. C. A., 281 Fed. 


10. Banks and Banking—Credit.—Where a bank, 
after execution of an agreement to honor sight 
drafts drawn against its customer to a stipulated 
amount and for a specified time, notified plaintiff 
that the letter of credit issued to its customer had 
expired, and that after a renewal of 60 days it had 
not been extended, the bank was not liable for 
drafts drawn by plaintiff thereafter.—Barde Steel 
Products Corn v. Franklin Nat. Bank, U. S. C. C. 
A., 281 Fed. 814. 


11.——Statute.—The statutory liability of a pur- 
chaser of stock in a Florida banking corporation 
is a statutory obligation, imposed upon the holder 
of the stock by the purchase thereof, and a mar- 
ried woman, who acquires stock in a banking cor- 
poration by purchase or otherwise, is liable to 
a al obligation.—Bryan v. Bullock, Fla., 

oO. 4 


12.——Trustee Account.—Where a depositor, 
claiming that the money was his own, but that 
he wanted to keep this account separate from his 
other account, opened an account with a trust com- 
pany in his own name, marked “Special,’”” by de- 
positing a trust check payable to his order as 
“trustee,” signed in the name of another, by de- 
positor as ‘‘attorney in fact,” and the trust com- 
pany made no investigation, and later depositor 
made additional deposits on this account, some 
of which were payable to him individually and 
some payable to him as executor, the trust com- 
pany was not liable for paying out the checks pay- 
able to depositor individually, but was liable for 
paying out, as if they belonged to the depositor 
individually, the checks payable to depositor as 
executor, and the initial deposit, they being trust 
funds which the depositor had misappropriated.— 
Whiting v. Hudson Trust Co., N. Y., 195 N. Y. S. 
829. 


13. Bills and Notes—Accommodation Signer.— 
Where maker of a note given for value, signed the 
note to accommodate a third party, though payee 
knew this fact, maker was liable to payee under 
Negotiable Instrument Act, § 29 (Gen. St. 1918, § 
4387), providing that an accommodation party is 
liable on a note to a holder for value even though 
holder knew of the accommodation.—Ropkins v. 
Frascatore, Conn., 118 Atl. 129. 


14.——Attorney’s Fee.—In an action on promis- 
sory notes which provided for recovery of an at- 
torney’s fee of 10 per cent. in case of suit, where 
there was undisputed testimony that such sum was 
reasonable under the circumstances, plaintiff_was 
entitled to an instruction for its allowance.—Mur- 


ray Co. v. Citizens’ Oil Mill, U. S. C. C. A., 281 
Fed. 699. 
15.——Consideration. — Negotiable Instruments 


Law, § 115, dispensing with notice of dishonor 
where the instrument was made or accepted for the 
indorser’s accommodation, refers to some pecuni- 
ary benefit or accommodation, and it is not suf- 
ficient that renewal notes were taken by the payee 
at the solicitation of the maker and indorser, in- 
stead of suing on the old .notes.—Nolan v. Brown, 
La., 93 So. 113. 


16.——Consideration.—The fact that a note exe- 
cuted in the usual form was given in pursuance 
of a contract for the settlement of an indebted- 
ness, which provided that the amount of indebted- 
ness therein stated was merely tentative and sub- 
ject to correction, does not affect the negotiability 
of the note which contained no reference to the 
contract.—Spear v. Ryan, Mont., 208 Pac. 1069. 
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17.——Indorser.—Under Negotiable Instruments in reliance on the contract, and defendant has not 
Law, §§ 3, 52, 55, 91, 97, in an action by an in- received and retained any benefit accruing there- 


dorsee of a note against a maker and a prior in- 
dorser, where it was admitted that the note was 
indorsed and delivered before maturity for value, 
the fact that the maker signed the note for ac- 
commodation was no defense as against the first 
indorsee or one claiming title through him.—Han- 
na v. Mitchell, N. Y., 196 N. Y. 8S. 43. 


18. Brokers—Fraud.—There is failure of con- 
sideration for contract of landowner to pay a 
broker commissions for selling the land prevent- 
ing recovery thereon, the broker having induced 
the owner to make the sale by false and fraudu- 
lent representations as to the financial ability of 
the purchasers to make payments and perform the 
conditions of their contract, as to all of which they 
failed.—Henderson v. Vernalis Farming Co., Calif., 
208 Pac. 982. 

19. Carriers of Goods—Value of Package.— 
Where an agent of a shipper presented package 
to the agent of an express company for intrastate 
shipment, and neither agent knew the contents or 
the value of the package offered, and the shipper’s 
agent was informed by the agent of the carrier 
that the latter must know the value of the con- 
tents of the package before it would undertake its 
transportation, and where the agent of the ex- 
press company suggested orally a valuation of $50, 
whereupon the shipper’s agent replied that that 
amount would be “a sufficient valuation,” and 
signed a written express receipt in which $50 
was inserted as the shipper’s declared value of the 
package, and the express company based its trans- 
portation rate on such valuation, and where the 
package was lost or destroyed in the course of 
transportation, and the shipper brought suit to 
recover the true value of the contents of the pack- 
age, which was alleged to be $638, held, that the 
valuation placed upon the package by the two 
‘rents was an arbitrary valuation, and the ship- 
per would be — to ogy A Fa — of 
he ——_ ~ rov on the tr ° e — 
ye deay Express Co. v. Bailey, Ga., 113 
S. E. 551. 

20. Carriers of Passengers.—Duty of Agents.— 
Passengers upon railway trains have, by virtue of 
their contract for transportation, the right to be 
treated by the servants and employees of the car- 
rier with kindness, respect, courtesy, and due con- 
sideration, and to be protected against insult, in- 
dignity, and abuse from such servants and agents. 
Hall v. Seaboard Air Line Ry. Co., Fla., 93 So. 151. 


21. Commerce—lInterstate.—A sale to a customer 
in this state, by a salesman or commission mer- 
chant resident in this state, of goods which are in 
another state, belonging to and to be delivered by 
the nonresident seller, for shipment directly to the 


buyer, is interstate commerce.—Crump v. McCord, 
Ga., 113 S. BE. 534 
22.——-Steam Tug.—The normal use of a steam 


tug in New York Harbor is a use in interstate 
commerce.—Rivara v. James Stewart & Co., N. 
Y., 195 N. Y. S. 841. 

23. Constitutional Law—Ownership of Fish.— 
Laws 1917, c. 293, § 3, creating the commission of 
sea and shore fisheries, and giving the commission 
power to declare close time as to certain varieties 
of fish, is not a deprivation of property without due 
process of law, since the state holds the fish in 
trust for the benefit of all the people, and no 
individual has any individual interest therein.—Mc- 
Kenney v. Farnsworth, Maine, 118 Atl. 237. 

24.——-Socialism.—The Legislature has power to 
enact statutes for the self-preservation of the state, 
and to prevent the teaching of doctrines, advocat- 
ing the destruction of the state by force.—People 
v. American Socialist Soc., N. Y., 195 N. Y. S. 801. 


25. Corporations—Agents’ Authority. — Persons 
dealing with one given general management of cor- 
poration’s business are unaffected by limitation of 
his authority by by-laws or private instructions, 
not known to them.—Eastern Shore Brokerage & 
Commission Co. v. Harrison, Md., 118 Atl. 192. 


26.——Charter Forfeited.—The doctrine of equit- 
able estoppel cannot be applied in favor of one su- 
ing a corporation for breach of contract entered 
into during the period of its forfeited charter and 
suspended powers, where, while the facts in rela- 
tion to the forfeiture were actually unknown to all 
parties concerned, the means of knowledge there- 
of were equally available to all, and it further 
appears plaintiff did not expend any money or 
services, or change his situation in any respect, 





from.—Van Landingham v. United Tuna Packers, 
Calif., 208 Pac. 973. 


27.—Conversion.—Where an infant delivered 
a certificate of stock, indorsed in blank, tc a 
broker, who wrongfully sold it, the cancellation of 
the certificate by the defendant corporation with- 
out right or authority was itself an act of conver- 
sion.—Casey v. Kastel, N. Y., 195 N. Y. S. 848. 


28.—Directors.—The directors and officers of a 
corporation last duly elected remain as such until 
they resign or are removed, or the corporation has 
been legally dissolved or has forfeited its charter. 
—Weil v. Defenbach, Idaho, 208 Pac. 1025. 


29.——Grant of Charter.—In view of Const. art. 
11, § 8, providing that no corporation shall be cre- 
ated or its powers increased or diminished by spe- 
cial law, but organization of all corporations shall 
be provided for by general laws, and Shannon’s 
Code, §§ 2024-2026, 2028, 2029, 2031a1, 2054, 2055, 
2060a1, 2330, 2335, 2345, 2351, application by a manu- 
facturing company to amend its charter, which 
contained the general powers enumerated in Shan- 
non’s Code, § 2076a1 et seq., and the provision of 
the General Corporation Act of 1875 (Shannon’s 
Code, § 2335) that nothing but cash or land at 
a fair cash valuation shall be taken in payment 
for stock, and the provision of the act of 1881 
(Shannon’s Code, § 2351) for receiving an assign- 
ment of a patent in payment for stock, could only 
be made in the form prescribed by Shannon’s Code, 
§ 2028, and an application to amend, not only to 
increase its capital stock, but to grant it the right 
to pay for it in surplus and undivided profits, con- 
sisting of both tangible and intangible assets, was 
illegal and void, because the Legislature has not 
granted it the right or power to thus pay for its 
stock.—United Hosiery Mills Corporation v. Stev- 
ens, Tenn., 243 S. W. 656. 


30.—RIssue of Stock.—A lawyer and a builder 
contracted to build apartment houses and to di- 
vide the profits from rentals and sales equally; 
the lawyer to perform legal services and the build- 
er to superintend construction. They later formed 
a corporation to carry out the enterprise, and capi- 
tal stock was issued to the builder for services be- 
fore they were fully performed. Held, that the 
issue was valid as between the lawyer and the 
builder, since the builder contracted to render the 
services and the lawyer eed to the valuation of 
the services.—Larkin v. aclellan, Md., 118 Atl. 


31.—Notice.—A corporation cannot avoid re- 
sponsibility by showing that, when a written notice 
by mail was received in its general office, it was 
sent to the wrong department.—Hand & Johnson 
Tug Line v. Canada S. S. Lines, U. S. C. C. A., 
281 Fed. 779. 

32.—Stockholders’ Right.—While Code 1907, § 
3477, gives stockholders right of access to and of 
inspection and examination of ‘“‘books, records, and 
papers’’ of corporations, a demand to examine the 
books would include contracts or other documents; 
“books, records, and papers’’ being used inter- 
changeably, books including records, records in- 
cluding books, and each including contracts or 
oe egnetaats.— yee News v. State, Ala., 

0. . 


33.——Transfer of Stock.—Transfer of stock in a 
corporation to the corporate receiver by the in- 
dividual stockholders in consideration of advances 
made by the receiver with which to operate the 
corporation’s plantation was voidable and not void. 
Jacob v. Reynaud, La., 93 So. 121. 


34.——Unauthorized Charter.—A subscription for 
stock of a corporation entered into before the char- 
ter was secured in which the purpose of the cor- 
poration was stated as the building of a hotel is 
invalidated by a subsequent charter authorizing 
the establishment and maintenance of a hotel, of- 
fice building, opera and _ playhouse, apartment 
house, or steam laundry, though only a hotel was 
built, and a charter for all those purposes was au- 
thorized by Rev. St. art. 1120, subd. 70.—New 
— Hotel Co. v. Weil Bros., Tex., 243 S. W. 
731. 


35. Damages—Expenses.—In a suit by a con- 
tractor against a property owner to foreclose a 
mechanic’s lien, in which the defendant counter- 
claimed for damages for failure to complete a 
building by a specified time, a finding of dam- 
ages based on the rental value of the property 
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after the agreed date of completion, without con- 
sidering the expenses of maintaining the building, 
was error.—Leigland v. Rundle Land & Abstract 
Co., Mont., 208 Pac. 1075. 

36. Divorce—Detective’s Testimony.—While the 
testimony of detectives is competent on the issue 
of defendant’s adultery, it should be scrutinized, 
and should not be relied on unless it is corrobor- 
ated.—McCleary v. McCleary, Md., 118 Atl. 133. 


37. Fixtures—Intention.—The test of intention 
to annex personal property to land is to be in- 
ferred from the nature of the article affixed, the 
relation and situation of the party making the 
annexation, the structure and mode of annexation, 
and the purpose for which it has been made.— 
Breyfogle v. Tighe, Calif., 208 Pac. 1008. 


38. Frauds, Statute of — Consideration. — An 
agreement whereby plaintiff agreed to make ad- 
vances to a share cropper on defendant’s land, in 
consideration that defendant would stand good for 
him, constituted an original undertaking, on which 
defendant was liable (Per Cothran, J.).—Gardner 
v. Jarrett, S. Car., 113 S. E. 493. 


39.——Possibility of Performance.—An oral con- 
tract for a part of the net proceeds of an oil lease 
cannot be condemned under Rev. St. art. 3965, 
subd. 5, providing that no action shall be brought 
on any agreement not to be performed within one 
year from the making thereof unless in writing.— 
Lincoln v. Kirk, Tex., 243 S. W. 671 

40.—Unlawful Act.—Where a written contract 
for the manufacture and delivery of 2,500 automo- 
bile bodies was made August 21, 1919, and de- 
liveries were to commence December 1 at the rate 
of 10 per day, it could not be assumed that it 
was or was meant to be a contract to do an un- 
lawful thing, and must be deemed to have pro- 
vided for such manufacture and delivery on work- 
days and not on Sunday, and would require 250 
workdays, commencing December 1, ending Sep- 
tember 14, 1920, more than one year from the time 
of making.—Lieberman v. Templar Motor Co., N. 
Y., 195 N. Y. S. 885. 


41. Highways—Contributory Negligence.—A pe- 
destrian, struck by an automobile, was not guilty 
of contributory negligence as a matter of law in 
walking on the paved part of the highway.—Hall 
v. Albertie, Md., 118 Atl. 189. 


42. Homicide—Intent.—It is not necessary for 
an automobilist to intentionally run over decedent 
to be guilty of manslaughter in the second de- 
gree.—Anderson v. State, Ala., 93 So. 68 


43. Husband and Wife—Deeds.—Where a deed 
was taken in the name of a wife with her hus- 
band’s express consent, the fact that the hus- 
band did not tell her he was giving the property 
to her did not make it community property, where 
all the circumstances indicated an intent that 
the property should be_her separate property.— 
Vandervort v. Godfrey, Calif., 208 Pac. 1017. 


44. Insurance—Cancellation.—A guaranty com- 
pany had an undoubted right to provide for the 
cancellation of indemnity contracts written by an 
authorized agent, and to impose the duty of mak- 
ing such cancellations on any agent or representa- 
tive who might wish to assume the task and whom 
it might empower.—Eddy v. United States Fidelity 
& Guaranty Co., U. S. C. C. A., 281 Fed. 628. 


45. Intoxicating Liquors—Beverage Purposes.— 
Act March 29, 1921 (P. L. p. 179) § 37, creating a 
presumption that alcohol, brandy, whisky, etc., are 
for beverage purposes, and contain more than the 
prohibited percentage of alcohol, is constitutional. 
—Katz v. Eldredge, N. J., 118 Atl. 242. 


46. Landlord and Tenant—Forfeited Lease.—Act 
Dec. 14, 1863 (P. L. 1864, p. 1125; Pa. St. 1920, § 
13702), providing for summary proceedings before 
a justice of the peace for possession of leased 
premises on lessee’s refusal to leave at the ex- 
piration of the term after three months’ notice 
to quit, held not available to a lessor seeking pos- 
session on the ground that lessee had forfeited 
lease under Volstead Act, § 23, by use of premises 
in violation of such act—Steiner v. Central Trust 
& Title Co., Pa., 118 Atl. 221. 


47.—Merger.—A leasehold assigned to lessor 
does not merge into lessor’s superior title, where 
lessor reserves an option to surrender the assign- 
ment, or take a cash payment and ratify the o ei 
a lease.—Ferguson v. Ragland, Tex., 243 S. ‘ 
21. 





48. .Licenses—Brokers.—Where resident brokers, 
salesmen, or commission merchants represent 
principals wholly outside of the state and some 
wholly within the state, and on the business done 
within the state the salesmen and brokers obtain 
orders from principals within the state, and the 
goods so purchased are delivered by the principals 
in the state directly to the purchaser within the 
state, and ‘he. ~rincipals collect the price there- 
of from the purchaser, such domestic or intrastate 
panne ho se pe a reasonable business tax 
mpose vy e Legislature.—J. E. 

v. Richardson, Ga. 113 8. EB. Bai. a 


49. Master and Servant—Agency.—Evidence that 
a wife was the owner of a fruit farm and owned 
= pe <p a yg erg drove with her at 

an accident, at he made his home 

on the farm and worked thereon without wages, 
and that on the day of the accident he was on 
his way to town to procure tobacco for himself 
and feed for pigeons ‘belonging to a boy on the 
cea —  Seomet against her for in- 
y se y his negligence.—D. - 
den, Calif., 208 Pac. 1007 a 


50.—Agency.—Where owners of truck furnished 
truck and driver to express company under con- 
tract giving owners the right to send different 
chauffeurs on different days. or substitute chauf- 
feurs at any time they saw fit, and where the only 
supervision the express company exercised over 
the trucks was with respect to the measurements 
thereof, to insure their capacity to carry the re- 
quisite amount of freight, and in locking and seal- 
ing them, and insisting that the chauffeurs should 
not leave them, to the end that the valuable mer- 
chandise which was being transported might not 
be stolen, the owners and not the express company 
were liable for negligence of chauffeur while per- 
forming such work for the express company, not- 
withstanding express company’s authority to dis- 
charge the chauffeur from the work, since the 
—_ re —— oe general control of 

e owners. attini v. American Ry. 
N. Y., 196 N. ¥. S. 10. — = 


51.—Employers’ Duty.—A charge that, though 
the machine causing injury was one approved and 
in general use, yet if in practical operation it had 
been disclosed that there was a menace to em- 
ployees operating it, which could have been readily 
removed without impairing its efficiency, and this 
was known to, or in the exercise of reasonable care 
should have been discovered by, employer, a fail- 
ure to remedy this defect might constitute a breach 
of duty to furnish reasonably safe machinery, held 
Ss ered v. Ideal Hosiery Co., N. Car., 113 


52. Mortgages—Nature of.—A deed in consider- 
ation of $2,200. of which $500 was to be paid at 
time of execution and the balance as called for, 
was in the nature of a mortgage, where it provided 
that the grantor was to have an opportunity to 
repay on demand the moneys paid her by the 
grantee, and that it was not to be filed for record. 
and the prope to become the grantee’s, until 
the grantor’s failure to repay such money.—Frank 
v. Costigan, Md., 118 Atl. 144. 

53.——Notice~Possession of grantor in a record- 
ed deed did not serve as notice to subsequent 
mortgagee, of the fact that the grantor had been 
defrauded, or affect such mortgagee’s status as 
an innocent purchaser.—Gray v. Allen, Tex., 243 
S. W. 684. 

54. Municipal Corporations — Contracts. — The 
term “by-passing,” as used in a contract with a 
city for the construction of a subway, requiring 
the by-passing of all gas pipes whose service can- 
not be temporarily er with, means the tem- 
porary cutting out of the gas mains under the 
street and laying of substituted temporary over- 
head gas pipes until all danger in using the origi- 
nal pipes is passed.—Degnon Contracting Co. v. 
City of New York, N. Y., 196 N. Y. S. 63. 


55.——Laternal Support.—Where a contract with 
a city for the construction of a subway fixed a 
price per lineal front foot of buildings underpinned, 
and it appeared from the evidence that the under- 
pinning of the ground walls of the buildin, con- 
sisted :* properly supporting them to ar — 
anently against their resting upon the subway, 
and was done only in accordance with plans sub- 
mitted to the city engineers and approved by them, 
as required by the contract, the work of support- 
ing stoops of buildings, some of which abutted on 
the avenue and some of which did not, which work 
was principally for the purpose of supporting the 
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stoops while the subway was by | constructed, 
and the plans for which were not submitted to the 
city engineers, is not to be paid for at the rate for 
underpinning, but is included in the charge for ex- 
eavation, which the contract specified should in- 
clude the work of supporting all surface and sub- 
surface structures encountered ear the prose- 
cution of the work.—McGovern v. ity of New 
York, N. Y., 195 N. Y. S. 926. 


56..——License.—The charter power of the city 
of Miami ‘‘to license, control, tax and regulate 
traffic and sales upon the streets, sidewalks and 
public places within the city * * * and to li- 
cense and cause to be registered, and control, tax 
and regulate carriages, automobiles, motor busses, 
cars, wagons, drays, jitney busses and other ve- 
hicles,’”’ does .not confer authority to wholly pro- 
hibit the operation of jitney busses on the streets 
of the city; nor does the general welfare power 
clause authorize a prohibition of use when such 
vehicles are not shown to be inherently dangerous 
to those who travel the streets.—Quigg v. State, 
Fla., 93 So. 139. 


57.—Streets.—The duty of a municipality to 
keep its streets in a reasonably safe condition for 
travel by night as well as by day extends to their 
entire width.—City of Montgomery v. Ferguson, 
Ala., 93 So. 4. 


58. Negligence—Invitee.—Where plaintiff entered 
@ wareroom in the rear of defendant’s saloon and 
was served with beer through a window and then 
sat down on a barrel, the head of which was cov- 
ered with concentrated lye, and which was off to 
one side and not in line with the window where 
he was served, there was no causal connection be- 
tween his purchase of the beer and his act in seat- 
ing himself on the barrel.—Foshee v. Grant, La., 
93 So. 102. 

“59. Principal and Agent—Authority.—The su- 
perintendent of a lumber company’s logging and 
woods operations, employing 200 to 400 men, held 
not to have apparent authority to make a verbal 
contract with a contractor, which gave him the 
right and privilege of cutting logs on a tract of 
about 640 acres of the company’s land, and which 
would run from 3 to 18 years.—Basnight vy. Dare 
Lumber Co., N. Car., 113 S. E. 510. 


60. Railroads—Contributory Negligence.—An au- 
tomobile truck driver who turned off the gas when 
he was 10 or 15 yards from the railroad track, 
which was visible for a distance of half a mile, and 
who last looked when he was 15 feet from the 
crossing, and drove on as fast as a man would 
walk until the truck entered on the track, held 
guilty of contributory negligence precluding re- 
covery for injury by a train coming in the dark 
without warning, but with a light on the tender 
of the locomotive, which was reversed.—Flick v. 
Northampton & B. R. Co., Pa., 118 Atl. 250. 


61.——Contributory Negligence.—Fraintiff’s testi- 
mony that he looked for an approaching train at a 
point from which he could see that no train was 
approaching within a distance which would be dan- 
gerous, if it was proceeding at the ordinary speed 
at that locality, but that the train which struck 
him was traveling at an extraordinary speed, and 
he did not see it until too late to avoid it, held 
to show contributory negligence as a matter of 
law, either for failure to continue to look, which 
would have enabled him sooner to see the train 
approaching in plafn view, or for attempting to 
cross in front of the train after he saw it and ob- 
served it was exceeding the ordinary speed.— 
Mensch v. Payne, Pa., 118 Atl. 251. 


62. Sales—Conditional Sales.—A contract re- 
serving title to cans sold to a packer and giving 
the sellers of the cans the right to sell all goods 
packed therein and apply so much of the proceeds 
as might be needed to the payment of the amount 
due them was within the scope of Code, vol. 4, art. 
21, § 53a, requiring the recording of contracts of 
sale wherein the tilte or a lien is reserved.— 
Thomas Roberts & Co. v. Robinson, Md., 118 Atl. 
198. 


63.——Lever Act.—Where contracts for purchase 
of sugar were made voluntarily by buyer without 
being induced by fraudulent misrepresentations, 
they were binding on buyer, notwithstanding sell- 
er’s alleged violations of the Lever Act (Comp. St. 
1918, Comp. St. Ann. Supp, 1818, §§ 31154%e-3115%kk, 
3115%41-3115%r) and the regulations made there- 
under.—_W. H. Gof: o. v. Lamborn & Co., U. 8S. 
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64.——Privy of Contract.—Where defendant sold 
and shipped machinery to dealers, who accented 
and paid therefor, put it in their store, and after- 
wards by independent contract sold it to plaintiff, 
there was no privity between defendant and plain- 
tiff, and defendant was not bound by any repre- 
sentations or warranties made by the dealers even 
though the dealers were acting generally as de- 
fendant’s agents in selling machinery of the sam 
kind.—Avery Co. v. Barker, Tex., 243 S. W. 695. 


65.——Sellers’ Talk.—A statement in a letter by 
a seller to buyer of two lots of shoes which were 
sold as returned or canceled goods that shoes were 
“prime, elegant merchandise’ was mere seller's 
talk, and not a warranty, under Sales Act, § 1 
—Rosenbush v. Learned, Mass., 136 N. E. 341. 

66. Searches and Seizures—Warrants.—A search 
warrant is void, which does not specially designate 
the place to be searched and the person or thing 
to be ized, when i d.—Miller v. State, Miss., 
93 So. 2. 

67. Specific Performance—Sale of Land.—A pro- 
vision of a contract for the sale of land that the 
purchaser may terminate the contract by forfeit- 
ing the initial payment did not bar the seller 
from bringing an action to specifically enforce the 
contract.—First Trust & Savings Bank v. Pruitt, 
S. Car., 113 S. E. 469. 


68. Street Railroads—City Ordinance.—A tem- 
porary injunction will be granted to enjoin a city 
from enforcing an ordinance regulating, under the 
guise of its police power, the weight and character 
of wheels of interurban and suburban cars using 
the right of way of a street railway under a traf- 
fic agreement with the latter.—New York State 
Rys. v. City of Rochester, N. Y., 195 N. Y. S. 783. 


69.—Repair Road.—Rev. St. art. 862, empow- 
ering cities to compel street railroads to keep roads 
in “repair, and to make them conform to the 
grades of the streets upon which their tracks may 
be laid, whenever such streets shall have been 
graded by the city,’’ is not applicable merely to 
the restoration of a road to the original condition 
in which it existed, but entitles a city to require 
a railroad to reconstruct, pave, or repave its road- 
bed on the pavement of the other portion of the 
street by the city.—City of Highland Park v. Dal- 
las Ry. Co., Tex., 243 S. W. 674. 


70. Taxation—Authority.—Rev. St. U. S. § 5214 
(U. S. Comp St § 9779), imposes on national banks 
obligation to pay the federal government certain 
duties in lieu of all existing taxes, and section 5219 

Comp. St. § 9784), permitting a state to tax 
national banks, but not “at a greater rate than 
is assessed on other moneyed capital in the hands 
of individual citizens of such state,’’ is the only 
authority given to states to tax shares of stock of 
such banks.—People v. Goldfogle, N. Y., 195 N. Y. 
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71.——License.—Federal Farm Loan Act, § 26 (U. 
S. Comp. St- § 9835q), declaring certain mortgages 
exempt from federal, state, municipal, and local 
taxation, refers to a property or ad valorem tax, 
and not to the “privilege or license tax’’ provided 
by Revenue Act 1919, § 361, schedule 71, requiring 
payment of a fee for recording mortgages, in view 
of Revenue Act 1919, § 2.—Crosland v. Federal Land 
Bank, Ala., 93 So. 7. 


72.——State Property.—A county of the state of 
Washington, operating a ferry under Laws Wash. 
1895, p. 341, § 2, and Laws Wash. 1899, p. 39, § 1 
(Rem. Code 1915, § 5013), was not required to col- 
lect and pay over to the government transporta- 
tion tax, under Revenue Act 1917, §§ 500, 501, 503, 
and Revenue Act 1918, § 500 et seq. (Comp. St. 
Ann. Supp. 1919, § 63091/3a et seq.), since 
maintenance and operation of the ferry by the 
county was the exercise of a strictly governmental 
function, protected against taxation by the fed- 
eral Constitution.—United States v. King County, 
Wash., U. S. C. C. A., 281 Fed. 686. 


73.——Trust Deed.—The imposition of a tax on 
the transfer under a trust deed which reserved in 
the donor the right to alter at any time did not 
violate any constitutional right.—In Re Schmid- 
lapp’s Estate, N. Y., 196 N. Y. S. 108. 


74. Telegraphs and Telephones — Exclusive 
Rights.—An instrument executed without consider- 
ation, giving a voluntary mutual telephone com- 
pany the right to construct telephone lines across 
land, held not o give the company an exclusive 
right to use its poles erected on the land.—Percival 
v. Faris, S. Car., 113 S. E. 353. 








